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Approximate date of commencement of proposed sale to the public: As soon as practicable after the effective date of this
registration statement.

If any of the securities being registered on this Form are to be offered on a delayed or continuous basis pursuant to Rule 415 under
the Securities Act of 1933, check the following box. ☒

If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act, check the
following box and list the Securities Act registration statement number of the earlier effective registration statement for the same offering.
 ☐

If this Form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, check the following box and list
the Securities Act registration statement number of the earlier effective registration statement for the same offering.  ☐

If this Form is a post-effective amendment filed pursuant to Rule 462(d) under the Securities Act, check the following box and list
the Securities Act registration statement number of the earlier effective registration statement for the same offering.  ☐

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, a smaller
reporting company, or an emerging growth company. See the definitions of “large accelerated filer,” “accelerated filer,” “smaller
reporting company” and “emerging growth company” in Rule 12b-2 of the Exchange Act:

Large accelerated filer  ☐ Accelerated filer  ☐
Non-accelerated filer ☒ Smaller reporting company ☒
  Emerging growth company  ☐

If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for
complying with any new or revised financial accounting standards provided pursuant to Section 7(a)(2)(B) of the Securities Act.  ☐
The registrant hereby amends this registration statement on such date or dates as may be necessary to delay its effective date until
the registrant shall file a further amendment which specifically states that this registration statement shall thereafter become
effective in accordance with Section 8(a) of the Securities Act of 1933 or until the registration statement shall become effective on
such date as the Commission, acting pursuant to said Section 8(a), may determine.



 

EXPLANATORY NOTE:

We are filing this Amendment No. 3 (this “Amendment”) to our Registration Statement on Form S-1, Registration No. 333- 276562,
which was originally filed with the Securities and Exchange Commission on January 18, 2024 and has been previously amended by
Amendment Nos. 1 and 2 thereto (as so amended, the “Registration Statement”), solely to include an updated Exhibit 5.1. No other
information in the Registration Statement, including the prospectus that forms a part thereof, is being modified. Accordingly, this
Amendment consists only of the facing page, this explanatory note, Part II of the Registration Statement, the signature page to the
Registration Statement, the Exhibit Index, and Exhibit 5.1 filed herewith. The prospectus that forms a part of the Registration Statement is
unchanged and has therefore been omitted from this filing.



PART II 
 

INFORMATION NOT REQUIRED IN PROSPECTUS

Item 13. Other Expenses of Issuance and Distribution.

The estimated expenses payable by us in connection with the issuance and distribution of the securities being
registered are as follows:

SEC Registration Fee $ ​3,542

FINRA Filing Fee $ 1,250

Legal Fees and Expenses $250,000

Accounting Fees and Expenses $ 77,500

Miscellaneous Fees and Expenses $ 29,762

Transfer Agent and Registrar Fees $ 12,200

Total $374,254

Item 14. Indemnification of Directors and Officers.

Our certificate of incorporation and bylaws provide that each person who was or is made a party or is threatened to
be made a party to or is otherwise involved (including, without limitation, as a witness) in any action, suit or
proceeding, whether civil, criminal, administrative or investigative, by reason of the fact that he or she is or was a
director or an officer of Nuwellis, Inc. or is or was serving at our request as a director, officer, or trustee of another
corporation, or of a partnership, joint venture, trust or other enterprise, including service with respect to an employee
benefit plan, whether the basis of such proceeding is alleged action in an official capacity as a director, officer or
trustee or in any other capacity while serving as a director, officer or trustee, shall be indemnified and held harmless by
us to the fullest extent authorized by the Delaware General Corporation Law, as amended (the “DGCL”), against all
expense, liability and loss (including attorneys’ fees, judgments, fines, ERISA excise taxes or penalties and amounts
paid in settlement) reasonably incurred or suffered by such.

Section 145 of the DGCL permits a corporation to indemnify any director or officer of the corporation against
expenses (including attorney’s fees), judgments, fines and amounts paid in settlement actually and reasonably incurred
in connection with any action, suit or proceeding brought by reason of the fact that such person is or was a director or
officer of the corporation, if such person acted in good faith and in a manner that he or she reasonably believed to be in,
or not opposed to, the best interests of the corporation, and, with respect to any criminal action or proceeding, if he or
she had no reason to believe his or her conduct was unlawful. In a derivative action, (i.e., one brought by or on behalf of
the corporation), indemnification may be provided only for expenses actually and reasonably incurred by any director
or officer in connection with the defense or settlement of such an action or suit if such person acted in good faith and in
a manner that he or she reasonably believed to be in, or not opposed to, the best interests of the corporation, except that
no indemnification shall be provided if such person shall have been adjudged to be liable to the corporation, unless and
only to the extent that the court in which the action or suit was brought shall determine that the defendant is fairly and
reasonably entitled to indemnity for such expenses despite such adjudication of liability.

Pursuant to Section 102(b)(7) of the DGCL, our certificate of incorporation eliminates the liability of a director to
us or our stockholders for monetary damages for such a breach of fiduciary duty as a director, except for liabilities
arising:

• from any breach of the director’s duty of loyalty to us or our
stockholders;

• from acts or omissions not in good faith or which involve intentional misconduct or a knowing violation of
law;

• under Section 174 of the DGCL; and

• from any transaction from which the director derived an improper personal
benefit.

• We carry insurance policies insuring our directors and officers against certain liabilities that they may incur
in their capacities as directors and officers.
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The Company has entered into indemnification agreements with each of its directors and executive officers.
Pursuant to the indemnification agreements, the Company agrees to hold harmless and indemnify its directors and
executive officers to the fullest extent authorized or permitted by the provisions of the Company’s certificate of
incorporation and bylaws and the DGCL, including for any amounts that such director or officer becomes obligated to
pay because of any claim to which such director or officer is made or threatened to be made a party, witness or
participant, by reason of such director’s or officer’s service as a director, officer, employee or other agent of the
Company.

There are certain exceptions from the Company’s obligation to indemnify its directors and executive officers
pursuant to the indemnification agreements, including for “short-swing” profit claims under Section 16(b) of the
Exchange Act, losses that result from conduct that is established by a final judgment as knowingly fraudulent or
deliberately dishonest or that constituted willful misconduct, or that constituted a breach of the duty of loyalty to the
Company or resulted in any improper personal profit or advantage, where payment is actually made to a director or
officer under an insurance policy, indemnity clause, bylaw or agreement, except in respect of any excess beyond
payment under such insurance, clause, bylaw or agreement, for indemnification which is not lawful, or in connection
with any proceeding initiated by such director or officer, or any proceeding against the Company or its directors,
officers, employees or other agents, unless (i) such indemnification is expressly required to be made by law, (ii) the
proceeding was authorized by the board of directors of the Company, (iii) such indemnification is provided by the
Company, in its sole discretion, pursuant to the powers vested in the Company under the DGCL, or (iv) the proceeding
is initiated to enforce a claim for indemnification pursuant to the indemnification agreement.

All agreements and obligations of the Company contained in the indemnification agreements shall continue during
the period when the director or officer who is a party to an indemnification agreement is a director, officer, employee or
other agent of the Company (or is or is serving at the request of the Company as a director, officer, employee or other
agent of another corporation, partnership, joint venture, trust, employee benefit plan or other enterprise) and shall
continue thereafter so long as such director or officer shall be subject to any possible claim or threatened, pending or
completed action, suit or proceeding, whether civil, criminal, arbitrational, administrative or investigative. In addition,
the indemnification agreements provide for partial indemnification and advance of expenses.

Insofar as indemnification for liabilities arising under the Securities Act may be permitted to our directors, officers
or controlling persons pursuant to the foregoing provisions, or otherwise, we have been advised that in the opinion of
the Securities and Exchange Commission this indemnification is against public policy as expressed in the Securities
Act, and is, therefore, unenforceable.

Item 15. Recent Sales of Unregistered
Securities.

The following sets forth information regarding all unregistered securities sold by the registrant in the three years
preceding the date of this registration statement. This information has been retroactively adjusted to reflect the reverse
stock splits for all periods presented.

• On June 19, 2023, the registrant granted a warrant to DaVita, Inc. (“DaVita”), pursuant to a Supply and
Collaboration Agreement (“Supply Agreement”) dated as of June 19, 2023, pursuant to which DaVita will
pilot the Aquadex ultrafiltration therapy system to treat adult patients with congestive heart failure and related
conditions within select U.S. markets. The warrant represents the right to purchase up to an aggregate of
1,289,081 shares of common stock of the Company, par value $0.0001 per share, at an exercise price of
$3.2996 per share, provided that at no time can it be exercised for an amount of shares that would represent
greater than 19.9% ownership in the Company (the “DaVita Warrant”) subject to certain vesting milestones.
The DaVita Warrant is expected to vest in four tranches as follows (i): 25% upon the Company’s receipt of
notice to extend the Supply Agreement past the initial pilot-term (the “Ultrafiltration Services Approval”); (ii)
25% upon the attainment by the Company of a net revenue achievement from DaVita’s efforts pursuant to the
Supply Agreement within twelve months of the Ultrafiltration Services Approval; (iii) 25% upon the
attainment by the Company of a net revenue achievement from DaVita’s efforts pursuant to the Supply
Agreement within twenty-four months of Ultrafiltration Services Approval; and (iv) 25% upon the attainment
by the Company of a net revenue achievement from DaVita’s efforts pursuant to the Supply Agreement
within thirty-six months of Ultrafiltration Services Approval. This issuance was made in reliance upon the
exemption for transactions by an issuer not involving any public offering under Section 4(a)(2) of the
Securities Act and Rule 506 of Regulation D promulgated thereunder.
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Item 16. Exhibits and Financial Statement
Schedules

(a) Exhibits

The following exhibits are filed as part of this registration statement:

  Incorporated By Reference   

Exhibit 
Number

Exhibit 
Description Form

File 
Number

Date of First 
Filing

Exhibit 
Number

Filed 
Herewith

1.1 Form of Placement Agency
Agreement

S-1/A 333-276562 February 5, 2023 1.1  

       

1.2 Placement Agency Agreement
dated as of October 12, 2023, by
and between Nuwellis, Inc., Lake
Street Capital Markets, LLC and
Maxim Group LLC.

8-K 001-35312 October 17, 2023 1.1  

       

3.1 Fourth Amended and Restated
Certificate of Incorporation

10 001-35312 February 1, 2012 3.1  

       

3.2 Certificate of Amendment to the
Fourth Amended and Restated
Certificate of Incorporation

8-K 001-35312 January 13, 2017 3.1  

       

3.3 Certificate of Amendment to the
Fourth Amended and Restated
Certificate of Incorporation

8-K 001-35312 May 23, 2017 3.1  

       

3.4 Certificate of Amendment to the
Fourth Amended and Restated
Certificate of Incorporation

8-K 001-35312 October 12, 2017 3.1  

       

3.5 Certificate of Amendment to the
Fourth Amended and Restated
Certificate of Incorporation

8-K 001-35312 January 2, 2019 3.1  

       

3.6 Certificate of Amendment to the
Fourth Amended and Restated
Certificate of Incorporation

8-K/A 001-35312 October 16, 2020 3.1  

       

3.7 Certificate of Amendment to the
Fourth Amended and Restated
Certificate of Incorporation

8-K 001-35312 April 27, 2021 3.1  

       

3.8 Certificate of Amendment to the
Fourth Amended and Restated
Certificate of Incorporation

8-K 001-35312 December 9, 2022 3.1  

       

3.9 Third Amended and Restated
Bylaws

8-K 001-35312 April 27, 2021 3.2  

       

3.10 Amendment to Third Amended
and Restated Bylaws

8-K 001-35312 October 5, 2022 3.1  
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https://www.sec.gov/Archives/edgar/data/1506492/000114036124005711/ny20017086x6_ex1-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036123048531/ny20012552x2_ex1-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465912005820/a11-26786_1ex3d1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465917002209/a17-1987_1ex3d1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465917034447/a17-13940_1ex3d1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036117038508/ex3_1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036119000021/s002610x2_ex3-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036120023203/brhc10016044_ex3-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036121014415/brhc10023443_ex3-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036122045030/brhc10045228_ex3-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036121014415/brhc10023443_ex3-2.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036122036290/brhc10042700_ex3-1.htm


  Incorporated By Reference   

Exhibit 
Number

Exhibit 
Description Form

File 
Number

Date of First 
Filing

Exhibit 
Number

Filed 
Herewith

3.11 Form of Certificate of Designation
of Series A Junior Participating
Preferred Stock

8-K 001-35312 June 14, 2013 3.1  

       

3.12 Form of Certificate of Designation
of Preferences, Rights and
Limitations of Series F
Convertible Preferred Stock

S-1/A 333-221010 November 17, 2017 3.7  

       

3.13 Certificate of Designation of
Preferences, Rights and
Limitations, filed with the
Delaware Secretary of State on
October 16, 2023, with respect to
the Series J Convertible Preferred
Stock

8-K 001-35312 October 17, 2023 3.1  

       

4.1 Form of Warrant to Purchase
Shares of Common Stock

S-1/A 333-221010 November 17, 2017 4.9  

       

4.2 Form of Series 1 and Series 2
Warrant to Purchase Shares of
Common Stock

S-1/A 333-209102 February 25, 2019 4.10  

       

4.3 Common Stock Purchase Warrant,
dated May 30, 2019, between the
Company and Redington, Inc.

10-Q 001-35312 August 8, 2019 4.1  

       

4.4 Form of Common Stock Purchase
Warrant issued pursuant to the
Securities Purchase Agreement,
dated October 23, 2019, among
the Company and the purchasers
signatory thereto

8-K 001-35312 October 23, 2019 4.1  

       

4.5 Form of Common Stock Purchase
Warrant issued pursuant to the
Securities Purchase Agreement,
dated November 4, 2019, among
the Company and the purchasers
signatory thereto

8-K 001-35312 November 4, 2019 4.1  
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https://www.sec.gov/Archives/edgar/data/1506492/000110465913049339/a13-14837_1ex3d1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000156761917002350/s001918x7_ex3-7.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036123045868/ny20010661x2_ex3-13.htm
https://www.sec.gov/Archives/edgar/data/1506492/000156761917002350/s001918x7_ex4-9.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036119003726/s002610x5_ex4-10.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036119014608/ex4_1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036119018900/ex4_1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036119019728/ex4_1.htm


  Incorporated By Reference   

Exhibit 
Number

Exhibit 
Description Form

File 
Number

Date of First 
Filing

Exhibit 
Number

Filed 
Herewith

4.6 Form of Common Stock Pre-
Funded Purchase Warrant issued
pursuant to the Securities Purchase
Agreement, dated November 4,
2019, among the Company and
the purchasers signatory thereto

8-K 001-35312 November 4, 2019 4.2  

       

4.7 Form of Common Stock Purchase
Warrant

S-1/A 333-235385 January 23, 2020 4.15  

       

4.8 Form of Common Stock Purchase
Warrant issued pursuant to the
Securities Purchase Agreement,
dated March 19, 2020, among the
Company and the purchasers
identified on the signature pages
thereto

8-K 001-35312 March 20, 2020 4.1  

       

4.9 Form of Common Stock Purchase
Warrant issued pursuant to the
Securities Purchase Agreement,
dated March 30, 2020, among the
Company and the purchasers
identified on the signature pages
thereto

8-K 001-35312 March 30, 2020 4.1  

       

4.10 Form of Common Stock Purchase
Warrant issued pursuant to the
Securities Purchase Agreement,
dated May 1, 2020, among the
Company and the purchasers
identified on the signature pages
thereto

8-K 001-35312 May 4, 2020 4.1  

       

4.11 Form of Warrant to Purchase
Shares of Common Stock

S-1/A 333-24145 August 17, 2020 4.19  

       

4.12 Warrant to Purchase Shares of
Common Stock

S-1/A 333-267368 October 13, 2022 4.20  

       

4.13 Form of Warrant to purchase
shares of Series J Convertible
Preferred Stock

S-1/A 333-274610 September 29, 2023 4.13  

       

4.14 Specimen of Common Stock
Certificate

10 001-35312 September 30, 2011 4.1  
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https://www.sec.gov/Archives/edgar/data/1506492/000114036119019728/ex4_2.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036120001351/nt10007867x4_ex4-15.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036120006401/ex4_1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036120007403/nt10010265x3_ex4-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036120010628/nt10011451x2_ex4-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036120018541/nt10014134x2_ex4-19.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036122036980/ny20005271x12_ex4-20.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036123045868/ny20010661x2_ex4-13.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465911054367/a11-26786_1ex4d1.htm


  Incorporated By Reference   

Exhibit 
Number

Exhibit 
Description Form

File 
Number

Date of First 
Filing

Exhibit 
Number

Filed 
Herewith

4.15 DaVita Inc. Common Stock
Warrant Agreement+

8-K 001-35312 June 21, 2023 4.1  

       

4.16 Form of Series A Warrant S-1/A 333-276562 February 5, 2024 4.16  

       

4.17 Form of Series B Warrant S-1/A 333-276562 February 5, 2024 4.17  

       

4.18 Form of Pre-Funded Warrant S-1 333-276562 January 31, 2024 4.17  

       

4.19 Form of Warrant Agency
Agreement

S-1/A 333-276562 February 5, 2024 4.19  

       

5.1 Opinion of Honigman LLP     X

       

10.1 Patent License Agreement
between Sunshine Heart, Inc. and
Gambro UF Solutions, Inc. dated
August 5, 2016

8-K 001-35312 August 8, 2016 10.1  

       

10.2 2013 Non-Employee Directors’
Equity Incentive Plan†

14A 001-35312 April 5, 2013 App. A  

       

10.3 Form of Stock Option Grant
Notice and Option Agreement for
2013 Non-Employee Directors’
Equity Incentive Plan†

8-K 001-35312 May 29, 2013 10.2  

       

10.4 Form of Restricted Stock Unit
Award Grant Notice and
Agreement for 2013 Non-
Employee Directors’ Equity
Incentive Plan†

10-K 001-35312 March 20, 2015 10.11  

       

10.5 New-Hire Equity Incentive Plan† 10-Q 001-35312 August 8, 2013 10.1  

       

10.6 First Amendment to New-Hire
Equity Incentive Plan†

10-Q 001-35312 November 12, 2013 10.1  

       

10.7 Second Amendment to New-Hire
Equity Incentive Plan†

S-8 333-202904 March 20, 2015 99.12  

       

10.8 Third Amendment to New-Hire
Equity Incentive Plan†

S-8 333-210215 March 15, 2016 99.13  

       

10.9 Fourth Amendment to New-Hire
Equity Incentive Plan†

8-K 001-35312 May 30, 2017 10.4  
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https://www.sec.gov/Archives/edgar/data/1506492/000114036123030566/brhc20054628_ex4-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036124005711/ny20017086x6_ex4-16.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036124005711/ny20017086x6_ex4-17.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036124004664/ny20017086x4_ex4-18.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036124005711/ny20017086x6_ex4-19.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465916137720/a16-16318_1ex10d1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465913027169/a13-9388_1def14a.htm#AppendixA_073656
https://www.sec.gov/Archives/edgar/data/1506492/000110465913045174/a13-13415_1ex10d2.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465915021363/a15-1750_1ex10d11.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465913061733/a13-13918_1ex10d1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465913083328/a13-19758_1ex10d1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465915021399/a15-7344_1ex99d12.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465916105225/a16-6324_1ex99d13.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465917036171/a17-14346_1ex10d4.htm


  Incorporated By Reference   

Exhibit 
Number

Exhibit 
Description Form

File 
Number

Date of First 
Filing

Exhibit 
Number

Filed 
Herewith

10.10 Fifth Amendment to New-Hire
Equity Incentive Plan†

8-K 001-35312 January 18, 2018 10.1  

       

10.11 Sixth Amendment to New-Hire
Equity Incentive Plan†

10-Q 001-35312 August 8, 2019 10.2  

       

10.12 Seventh Amendment to New-Hire
Equity Incentive Plan†

8-K 001-35312 December 6, 2019 10.1  

       

10.13 Eighth Amendment to New-Hire
Equity Incentive Plan†

8-K/A 001-35312 February 25, 2021 10.1  

       

10.14 Form of Stock Option Grant
Notice and Option Agreement for
New-Hire Equity Incentive Plan†

10-Q 001-35312 November 12, 2013 10.2  

       

10.15 2017 Equity Incentive Plan† 8-K 001-35312 May 30, 2017 10.1  

       

10.16 First Amendment to the 2017
Equity Incentive Plan†

14A 001-35312 September 11, 2020 App. A  

       

10.17 Second Amendment to the 2017
Equity Incentive Plan†

10-K 001-35312 March 3, 2023 10.17  

       

10.18 Form of Stock Option Grant
Notice and Option Agreement for
2017 Equity Incentive Plan†

8-K 001-35312 May 30, 2017 10.2  

       

10.19 Form of Restricted Stock Unit
Grant Notice and Restricted Stock
Unit Agreement for 2017 Equity
Incentive Plan†

8-K 001-35312 May 30, 2017 10.3  

       

10.20 Nuwellis, Inc. 2021 Inducement
Plan†

8-K 001-35312 May 20, 2021 10.1  

       

10.21 First Amendment to the 2021
Inducement Plan†

8-K 001-35312 April 21, 2022 10.1  

       

10.22 Second Amendment to the 2021
Inducement Plan†

8-K 001-35312 March 1, 2023 10.1  

       

10.23 Form of Stock Option Grant
Notice, Option Agreement and
Notice of Exercise under the
Nuwellis, Inc. 2021 Inducement
Plan†

8-K 001-35312 May 20, 2021 10.2  
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https://www.sec.gov/Archives/edgar/data/1506492/000114036118002414/s002025x1_ex10-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036119014608/ex10_2.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036119022090/nc10006740x1_ex10-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036121006202/brhc10020852_ex10-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465913083328/a13-19758_1ex10d2.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465917036171/a17-14346_1ex10d1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036120020186/nc10014736x3_def14a.htm#tAA
https://www.sec.gov/Archives/edgar/data/1506492/000114036123010112/brhc10049046_ex10-17.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465917036171/a17-14346_1ex10d2.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465917036171/a17-14346_1ex10d3.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036121018200/brhc10024927_ex10-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036122015356/brhc10036521_ex10-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036123009259/brhc10049033_ex10-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036121018200/brhc10024927_ex10-2.htm


  Incorporated By Reference   

Exhibit 
Number

Exhibit 
Description Form

File 
Number

Date of First 
Filing

Exhibit 
Number

Filed 
Herewith

10.24 Form of Indemnity Agreement for
the Company’s executive officers
and directors†

10 001-35312 September 30, 2011 10.1  

       

10.25 Form of Change in Control
Agreement for the Company’s
executive officers†

10-K 001-35312 March 20, 2015 10.16  

       

10.26 Non-Employee Director
Compensation Policy (effective
August 18, 2021)†

10-Q 001-35312 November 10, 2021 10.2  

       

10.27 Non-Employee Director
Compensation Policy (effective
January 1, 2023) †

10-K 001-35312 March 3, 2023 10.27  

       

10.28 Lease Agreement dated
October 21, 2011 by and between
the Company and Silver Prairie
Crossroads, LLC

10 001-35312 December 16, 2011 10.18  

       

10.29 Second Amendment to Lease,
dated as of April 20, 2015, by and
between the Company and Capital
Partners Industrial Fund I, LLLP
dba Prairie Crossroads Business
Center

8-K 001-35312 April 23, 2015 10.1  

       

10.30 Third Amendment to Lease, dated
as of August 3, 2018, by and
between the Company and Capital
Partners Industrial Fund I, LLLP

10-Q 001-35312 November 7, 2018 10.2  

       

10.31 Fourth Amendment to Lease,
dated as of November 18, 2021,
by and between the Company and
Capital Partners Industrial Fund I,
LLLP

8-K 01-35312 November 23, 2021 10.1  

       

10.32 Warrant Agency Agreement
between the Company and
American Stock Transfer & Trust
Company, LLC dated April 24,
2017

8-K 001-35312 April 25, 2017 10.1  

       

10.33 Form of Warrant Reprice
Agreement

8-K 001-35312 June 29, 2018 10.1  
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https://www.sec.gov/Archives/edgar/data/1506492/000110465911054367/a11-26786_1ex10d1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465915021363/a15-1750_1ex10d16.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036121037426/brhc10030565_ex10-2.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036123010112/brhc10049046_ex10-27.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465911069900/a11-26786_1ex10d18.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465915029570/a15-9703_1ex10d1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036118042642/ex10_2.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036121039126/brhc10031156_ex10-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000110465917025523/a17-11715_1ex10d1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036118030586/s002331x2_ex10-1.htm


  Incorporated By Reference   

Exhibit 
Number

Exhibit 
Description Form

File 
Number

Date of First 
Filing

Exhibit 
Number

Filed 
Herewith

10.34 Warrant Agency Agreement,
dated as of March 12, 2019,
between the Company and
American Stock Transfer & Trust
Company, LLC

8-K 001-35312 March 13, 2019 4.2  

       

10.35 Underwriting Agreement, dated as
of March 8, 2019, by and between
the Company and Ladenburg
Thalmann & Co. Inc.

8-K 001-35312 March 13, 2019 1.1  

       

10.36 Form of Employee Proprietary
Information, Inventions
Assignment and Non-Competition
Agreement for the Company’s
employees, including executive
officers†

10-Q 001-35312 May, 9, 2019 10.3  

       

10.37 Offer Letter, by and between the
Company and Nestor Jaramillo,
dated April 12, 2019†

10-Q 001-35312 May 9, 2019 10.5  

       

10.38 Placement Agency Agreement,
dated as of October 23, 2019, by
and between the Company and
Ladenburg Thalmann & Co. Inc.

8-K 001-35312 October 23, 2019 1.1  

       

10.39 Form of Securities Purchase
Agreement, dated as of
October 23, 2019, by and among
the Company and the purchasers
identified on the signature pages
thereto

8-K 001-35312 October 23, 2019 10.1  

       

10.40 Placement Agency Agreement,
dated as of November 4, 2019, by
and between the Company and
Ladenburg Thalmann & Co. Inc.

8-K 001-35312 November 4, 2019 1.1  

       

10.41 Form of Securities Purchase
Agreement, dated as of
November 4, 2019, by and among
the Company and the purchasers
identified on the signature pages
thereto

8-K 001-35312 November 4, 2019 10.1  
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https://www.sec.gov/Archives/edgar/data/1506492/000114036119019728/ex1_1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036119019728/ex10_1.htm


  Incorporated By Reference   

Exhibit 
Number

Exhibit 
Description Form

File 
Number

Date of First 
Filing

Exhibit 
Number

Filed 
Herewith

10.42 Underwriting Agreement dated as
of January 24, 2020, by and
between the Company and
Ladenburg Thalmann & Co. Inc.

8-K 001-35312 January 29, 2020 1.1  

       

10.43 Warrant Agency Agreement,
dated as of January 28, 2020,
between the Company and
American Stock Transfer & Trust
Company, LLC

8-K 001-35312 January 29, 2020 4.2  

       

10.44 Placement Agency Agreement,
dated as of March 19, 2020, by
and between the Company and
Ladenburg Thalmann & Co. Inc.

8-K 001-35312 March 20, 2020 1.1  

       

10.45 Form of Securities Purchase
Agreement, dated as of March 19,
2020, by and among the Company
and the purchasers identified on
the signature pages thereto

8-K 001-35312 March 20, 2020 10.1  

       

10.46 Placement Agency Agreement,
dated as of March 30, 2020, by
and between the Company and
Ladenburg Thalmann & Co. Inc.

8-K 001-35312 March 30, 2020 1.1  

       

10.47 Form of Securities Purchase
Agreement, dated as of March 30,
2020, by and among the Company
and the purchasers identified on
the signature pages thereto

8-K 001-35312 March 30, 2020 10.1  

       

10.48 Form of Securities Purchase
Agreement, dated as of May 1,
2020, by and among the Company
and the purchasers identified on
the signature pagers thereto

8-K 001-35312 May 4, 2020 10.1  

       

10.49 Underwriting Agreement, dated as
of August 19, 2020, by and
between the Company and
Ladenburg Thalman & Co. Inc.

8-K 0001-35312 August 21, 2020 1.1  
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https://www.sec.gov/Archives/edgar/data/1506492/000114036120001630/nc10008014x1_ex1-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036120001630/nc10008014x1_ex4-2.htm
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https://www.sec.gov/Archives/edgar/data/1506492/000114036120018891/nt10014134x7_ex1-1.htm
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Number

Exhibit 
Description Form

File 
Number

Date of First 
Filing

Exhibit 
Number

Filed 
Herewith

10.50 Warrant Agency Agreement,
dated as of August 21, 2020,
between the Company and
American Stock Transfer & Trust
Company, LLC

8-K 001-35312 August 21, 2020 4.2  

       

10.51 Executive Employment
Agreement, dated January 16,
2021, by and between the
Company and
Nestor Jaramillo, Jr.†

8-K 001-35312 January 19, 2021 10.1  

       

10.52 Executive Employment
Agreement, dated January 16,
2021, by and between the
Company and John L. Erb†

8-K 001-35312 January 19, 2021 10.2  

       

10.53 Offer Letter by and between the
Company and George Montague,
effective as of June 28, 2021†

8-K 001-35312 June 22, 2021 10.1  

       

10.54 Offer letter by and between the
Company and Neil P. Ayotte,
effective as of June 7, 2021†

10-Q 001-35312 August 12, 2021 10.4  

       

10.55 Offer Letter by and between the
Company and Lynn Blake,
effective as of October 19, 2022†

8-K 001-35312 October 5, 2022 10.1  

       

10.56 First Amendment to Offer Letter
between the Company and Lynn
Blake†

8-K 001-35312 December 9, 2022 10.1  

       

10.57 Underwriting Agreement dated
September 15, 2021, between the
Company and Ladenburg
Thalmann & Co. Inc., as the
Representative of the several
underwriters named in Schedule I
thereto

8-K 001-35312 September 17, 2021 1.1  

       

10.58 Warrant Agency Agreement,
dated as of October 18, 2022,
between the Company and
American Stock Transfer & Trust
Company, LLC

8-K 001-35312 October 18, 2022 4.2  

       

10.59 Leak-Out Agreement S-1/A 333-267368 September 30, 2022 10.70  
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https://www.sec.gov/Archives/edgar/data/1506492/000114036122045125/brhc10045234_ex10-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036121031665/ny20000722x2_ex1-1.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036122037623/ny20005271x15_ex4-2.htm
https://www.sec.gov/Archives/edgar/data/1506492/000114036122035285/ny20005271x2_ex10-70.htm
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Exhibit 
Number

Exhibit 
Description Form

File 
Number

Date of First 
Filing

Exhibit 
Number

Filed 
Herewith

10.60 Underwriting Agreement dated as
of October 14, 2022, by and
between Nuwellis, Inc. and
Ladenburg Thalmann & Co. Inc.

8-K 001-35312 October 18, 2022 1.1  

       

10.61 License and Distribution
Agreement with SeaStar Medical
Holding Corporation, dated as of
December 27, 2022+

10-K 001-35312 March 3, 2023 10.63  

       

10.62 Supply and Collaboration
Agreement dated as of June 19,
2023 by and between the
Company and DaVita Inc. +

8-K 001-35312 June 21, 2023 10.1  

       

10.63 Registration Rights Agreement
dated as of June 19, 2023 by and
between the Company and DaVita
Inc.

8-K 001-35312 June 21, 2023 10.2  

       

10.64 Transition Agreement, by and
between Lynn Blake and the
Company, dated as of August 4,
2023

8-K 001-35312 August 8, 2023 10.1  

       

10.65 Consulting Agreement, by and
between Lynn Blake and the
Company, dated as of August 4,
2023

8-K 001-35312 August 8, 2023 10.2  

       

10.66 Offer Letter, by and between
Robert B. Scott and the Company,
effective as of September 2, 2023

8-K 001-35312 August 18, 2023 10.1  

       

10.67 At The Market Offering
Agreement, dated as of March 3,
2023, by and between the
Company and Ladenburg
Thalmann & Co. Inc.

10-K 001-35312 March 3, 2023 1.1  

       

10.68 Form of Warrant Agency
Agreement

S-1/A 333-274610 September 29, 2023 10.68  

       

10.69 Form of Securities Purchase
Agreement

S-1/A 333-274610 September 29, 2023 10.69  
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Exhibit 
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File 
Number

Date of First 
Filing

Exhibit 
Number

Filed 
Herewith

10.70 Form of Securities Purchase
Agreement

S-1/A 333-276562 February 5, 2024 10.70  

       

21.1 List of Subsidiaries 10-K 001-35312 March 3, 2023 21  

       

23.1 Consent of Honigman LLP     (included in
Exhibit 5.1)

       

23.2 Consent of Baker Tilly US S-1/A 333-276562 February 5, 2024 23.2  

       

24.1 Power of Attorney S-1 333-276562 January 18, 2024 24.1  

       

107 Filing Fee Table S-1/A 333-276562 February 5, 2024 107  

† Indicates management compensatory plan, contract or arrangement.
+ Certain schedules and exhibits have been omitted pursuant to Item 601(a)(5) of Regulation S-K. A copy of any omitted schedule and/or

exhibit will be furnished to the SEC upon request. Certain portions of the License and Distribution Agreement, Warrant, and the Supply
and Collaboration Agreement have been redacted pursuant to Item 601(a)(6) and 601(b)(10)(iv) of Regulation S-K because the
Company customarily and actually treats the redacted information as private or confidential and the omitted information is not
material. Copies of the unredacted License and Distribution Agreement, Warrant, and Supply and Collaboration Agreement will be
furnished to the SEC upon request.

(b) Financial Statement Schedules

All financial statement schedules are omitted because the information required to be set forth therein is not
applicable or is included in the consolidated financial statements or related notes incorporated herein by reference.

Item 17. Undertakings

The undersigned registrant hereby undertakes:

(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this
registration statement:

(i) To include any prospectus required by Section 10(a)(3) of the Securities Act of
1933;

(ii) To reflect in the prospectus any facts or events arising after the effective date of the registration
statement (or the most recent post-effective amendment thereof) which, individually or in the aggregate,
represent a fundamental change in the information set forth in the registration statement.
Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total
dollar value of securities offered would not exceed that which was registered) and any deviation from
the low or high end of the estimated maximum offering range may be reflected in the form of prospectus
filed with the SEC pursuant to Rule 424(b) if, in the aggregate, the changes in volume and price
represent no more than 20% change in the maximum aggregate offering price set forth in the
“Calculation of Filing Fee Tables” or “Calculation of Registration Fee” table, as applicable, in the
effective registration statement;

(iii) To include any material information with respect to the plan of distribution not previously disclosed in
the registration statement or any material change to such information in the registration statement;

provided, however, that paragraphs (i), (ii) and (iii) do not apply if the information required to be included in a
post-effective amendment by those paragraphs is contained in reports filed with or furnished to the SEC by the
registrant pursuant to Section 13 or Section 15(d) of the Securities Exchange Act of 1934 that are incorporated by
reference in the registration statement.

(2) That, for the purpose of determining any liability under the Securities Act of 1933, each
such
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post-effective amendment shall be deemed to be a new registration statement relating to the securities offered
therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering
thereof.

(3) To remove from registration by means of a post-effective amendment any of the securities being registered
which remain unsold at the termination of the offering.

(4) That, for the purpose of determining liability under the Securities Act of 1933 to any purchaser: each
prospectus filed pursuant to Rule 424(b) as part of a registration statement relating to an offering, other than
registration statements relying on Rule 430B or other than prospectuses filed in reliance on Rule 430A, shall
be deemed to be part of and included in the registration statement as of the date it is first used after
effectiveness. Provided, however, that no statement made in a registration statement or prospectus that is part
of the registration statement or made in a document incorporated or deemed incorporated by reference into
the registration statement or prospectus that is part of the registration statement will, as to a purchaser with a
time of contract of sale prior to such first use, supersede or modify any statement that was made in the
registration statement or prospectus that was part of the registration statement or made in any such document
immediately prior to such date of first use.

(5) That, for the purpose of determining liability of the registrant under the Securities Act of 1933 to any
purchaser in the initial distribution of the securities, the undersigned registrant undertakes that in a primary
offering of securities of the undersigned registrant pursuant to this registration statement, regardless of the
underwriting method used to sell the securities to the purchaser, if the securities are offered or sold to such
purchaser by means of any of the following communications, the undersigned registrant will be a seller to the
purchaser and will be considered to offer or sell such securities to such purchaser:

(i) any preliminary prospectus or prospectus of the undersigned registrant relating to the offering required
to be filed pursuant to Rule 424;

(ii) any free writing prospectus relating to the offering prepared by or on behalf of the undersigned registrant
or used or referred to by the undersigned registrant;

(iii) the portion of any other free writing prospectus relating to the offering containing material information
about the undersigned registrant or its securities provided by or on behalf of the undersigned registrant;
and

(iv) any other communication that is an offer in the offering made by the undersigned registrant to the
purchaser.

(6) Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to
directors, officers and controlling persons of the registrant pursuant to the foregoing provisions, or otherwise,
the registrant has been advised that in the opinion of the Securities and Exchange Commission such
indemnification is against public policy as expressed in the Act and is, therefore, unenforceable. In the event
that a claim for indemnification against such liabilities (other than the payment by the registrant of expenses
incurred or paid by a director, officer or controlling person of the registrant in the successful defense of any
action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the
securities being registered, the registrant will, unless in the opinion of its counsel the matter has been settled
by controlling precedent, submit to a court of appropriate jurisdiction the question whether such
indemnification by it is against public policy as expressed in the Act and will be governed by the final
adjudication of such issue.

(7) That, for purposes of determining any liability under the Securities Act of 1933, each filing of the registrant's
annual report pursuant to Section 13(a) or 15(d) of the Securities Exchange Act of 1934 (and, where
applicable, each filing of an employee benefit plan's annual report pursuant to Section 15(d) of the Securities
Exchange Act of 1934) that is incorporated by reference in the registration statement shall be deemed to be a
new registration statement relating to the securities offered therein, and the offering of such securities at that
time shall be deemed to be the initial bona fide offering thereof.
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SIGNATURES

Pursuant to the requirements of the Securities Act of 1933, the registrant has duly caused this registration statement
to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of Eden Prairie, State of Minnesota,
on this 8th day of February, 2024.

 NUWELLIS, INC.

   

 By: /s/ Nestor Jaramillo, Jr.

  Nestor Jaramillo, Jr.

  Chief Executive Officer

Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed by the
following persons in the capacities and on the dates indicated.

Signature Title Date

   

* Chairman of the Board February 8, 2024

John L. Erb

   

/s/ Nestor Jaramillo, Jr. President, Chief Executive 
Officer and Director 

(principal executive officer)

February 8, 2024

Nestor Jaramillo, Jr.

   

* Chief Financial Officer 
(principal financial officer 

and principal accounting officer)

February 8, 2024

Robert B. Scott

   

* Director February 8, 2024

Maria Rosa Costanzo, M.D.

   

* Director February 8, 2024

Michael McCormick

   

* Director February 8, 2024

Archelle Georgiou, M.D.

   

* Director February 8, 2024

Gregory Waller

   

* Director February 8, 2024

David McDonald

*By: /s/ Nestor Jaramillo, Jr.  

 Nestor Jaramillo, Jr.  

 Attorney-in-fact  
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Exhibit 5.1

 
 

(269) 337-7700
Fax: (269) 337-7701

 

 February 8, 2024
Nuwellis, Inc.
12988 Valley View Road
Eden Prairie, Minnesota 55344
 
Re: Registration Statement on Form S-1

 
Ladies and Gentlemen:

We have acted as counsel to Nuwellis, Inc., a Delaware corporation (the “Company”), in connection with the preparation and filing with the Securities and
Exchange Commission (the “Commission”) pursuant to the Securities Act of 1933, as amended (the “Securities Act”), of a Registration Statement on Form S-1 (File No.
333-276562) dated January 17, 2024 (as the same may be amended from time to time, the “Registration Statement”), relating to the offer and sale of: (i) up to
16,666,666 units (“Units”), consisting of (A) 16,666,666 shares (the “Shares”) of the Company’s common stock, par value $0.0001 per share (the “Common Stock”),
(B) 16,666,666 Series A warrants (the “ Series A Warrants”) to purchase up to 16,666,666 shares of Common Stock, and (C) 16,666,666 Series B warrants (the “Series
B Warrants”) to purchase up to 16,666,666 shares of Common Stock; (ii) for some purchasers, in lieu of Units, up to 16,666,666 pre-funded units (the “Pre-Funded
Units”), consisting of (A) 16,666,666 pre-funded warrants (the “Pre-Funded Warrants” and together with the Series A Warrants and the Series B Warrants, the
“Warrants”) to purchase up to 16,666,666 shares of Common Stock, (B) 16,666,666 Series A Warrants to purchase up to 16,666,666 shares of Common Stock, and (C)
16,666,666 Series B Warrants to purchase up to 16,666,666 shares of Common Stock; and (iii) up to 49,999,998 shares of Common Stock issuable upon the exercise of
the Series A Warrants, the Series B Warrants and the Pre-Funded Warrants (collectively, the “ Warrant Shares”). The Warrants are being issued pursuant to the terms of
that certain warrant agency agreement (the “Warrant Agency Agreement”) to be entered into by and among the Company and Equiniti Trust Company, LLC (the
“Warrant Agent”) , the form of which Warrant Agency Agreement has been filed as Exhibit 4.18 to the Registration Statement.

The Units and the Pre-Funded Units, including the Shares and Warrants comprising such Units and Pre-Funded Units, are to be sold by the Company as
described in the Registration Statement and pursuant to a placement agency agreement (the “Placement Agency Agreement”) to be entered into by and between the
Company, Lake Street Capital Markets, LLC and Maxim Group LLC, the form of which has been, or will be, filed as Exhibit 1.1 to the Registration Statement.  We
have assumed that the sale of the Units and Pre-Funded Units, including the Shares and Warrants comprising such Units and Pre-Funded Units, as described in the
Registration Statement, the exercise price of the Warrants, will be at prices established by the Board of Directors of the Company or a duly-formed Pricing Committee
thereof no less than the minimum prices authorized by the Board of Directors as of the date hereof, in accordance with the Delaware General Corporation Law. We have
also assumed that, (i) the Warrant Shares will be properly delivered to the persons exercising the Warrants, and (ii) at the time of exercise of the Warrants, the
consideration for the issuance and sale of the Warrant Shares in connection with such exercise is an amount that is not less than the par value of the Common Stock.

For the purpose of rendering this opinion, we examined originals or copies of such documents as we deemed relevant. In conducting our examination, we assumed,
without investigation, the genuineness of all signatures, the correctness of all certificates, the authenticity of all documents submitted to us as originals, the conformity to
original documents of all documents submitted as certified or photostatic copies, and the authenticity of the originals of such copies, and the accuracy and completeness
of all records made available to us by the Company, including, but not limited to, the Certificate of Incorporation, the Warrants, the Placement Agency Agreement and
the Warrant Agency Agreement.  In addition, in rendering this opinion, we have assumed that the Units and Pre-Funded Units (including the Shares and Warrants
included in the Units and Pre-Funded Units) and the Warrant Shares issuable upon exercise of the Warrants, will be offered in the manner and on the terms identified or
referred to in the Registration Statement, including all supplements and amendments thereto, the Placement Agency Agreement and the Warrant Agency Agreement.  As
to various questions of fact material to such opinions, we have relied upon statements or certificates of officials and representatives of the Company and others.
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Our opinions are limited solely to matters set forth herein. The law covered by the opinions expressed herein is limited to New York law applicable to contracts
and the Delaware General Corporate Law. We express no opinion as to whether the laws of any particular jurisdiction are applicable to the subject matter hereof. We are
not rendering any opinion with respect to federal law, including federal securities laws, or state blue sky securities laws.

With regard to our opinions concerning the Warrants, constituting valid and binding obligations of the Company:

1.          Our opinions are subject to, and may be limited by, (a) applicable bankruptcy, reorganization, insolvency, moratorium, fraudulent transfer, voidable transaction,
fraudulent conveyance, debtor and creditor, and other laws which relate to or affect creditors’ rights generally, and (b) general principles of equity (including, without
limitation, concepts of materiality, reasonableness, good faith and fair dealing) regardless of whether considered in a proceeding in equity or at law.

2.          Our opinions are subject to the qualification that the availability of specific performance, an injunction or other equitable remedies is subject to the discretion of
the court before which the request is brought.

3.          We express no opinion as to any provision of the Warrants that: (a) provides for liquidated damages, buy-in damages, monetary penalties, prepayment or make-
whole payments or other economic remedies to the extent such provisions may constitute unlawful penalties, (b) relates to advance waivers of claims, defenses, rights
granted by law, or notice, opportunity for hearing, evidentiary requirements, statutes of limitations, trial by jury, or procedural rights, (c) restricts non-written
modifications and waivers, (d) provides for the payment of legal and other professional fees where such payment is contrary to law or public policy, (e) relates to
exclusivity, election or accumulation of rights or remedies, (f) authorizes or validates conclusive or discretionary determinations, or (g) provides that provisions of the
Warrants are severable to the extent an essential part of the agreed exchange is determined to be invalid and unenforceable.

4.          We express no opinion as to whether a state court outside of the State of New York or a federal court of the United States would give effect to the choice of New
York law or jurisdiction provided for in the Warrants.

Based on the foregoing, we are of the opinion that:

1.          When the Warrants covered by the Registration Statement have been offered, sold, issued, duly executed and delivered by the Company as described in the
Registration Statement and the related prospectus and in accordance with, and in the manner set forth in, the Placement Agency Agreement and the terms of the
Warrants and the Warrant Agency Agreement (including, without limitation, the payment in full of all applicable consideration therefor), against payment therefor, such
Warrants will constitute binding obligations of the Company.

2.          The Common Stock covered by the Registration Statement and issuable upon exercise of the Warrants included in the Units and Pre-Funded Units, when they
and such Warrants are offered, sold, issued and delivered by the Company as described in the Registration Statement and related prospectus and in accordance with, and
in the manner set forth in, the Warrants, the Placement Agency Agreement and the Warrant Agency Agreement, including without limitation, the payment in full of all
applicable consideration thereof, against payment therefor, will be validly issued, fully paid and non-assessable.

We hereby consent to the filing of this opinion as Exhibit 5.1 to the Registration Statement and to the reference to our firm under the caption “Legal Matters” in the
Registration Statement.  In giving such consent, we do not admit that we are within the category of persons whose consent is required by Section 7 of the Securities Act
or the rules and regulations promulgated thereunder by the Commission.  This opinion is expressed as of the date hereof, and we disclaim any undertaking to advise you
of any subsequent changes in the facts stated or assumed herein or of any subsequent changes in applicable law.
 

  Very truly yours,
 

   /s/ Honigman LLP

  Honigman LLP

PDT/JMH/EAAL/JPK/GSWA
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